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for an Act entitled. ttfifl Act generally revising ground

laws; defining the term "combined appropriation";

ishing controlled ground water areas; amending sections g5-

85-2-306, and 85-2-506, MCA; and providing effective

Be it enacted by the Legislature of the State of Montana:

Section 1. Section 85-2-1-02, MCA, is amended t.o read:

tt85-2-L02. Definitions. Unless the context reguires

ot.herwise, in this chapter, the foll-owing def initions apply:

(f) "Appropriate" means :

(a) to divert, impound, or withdraw, including by stock for

stock water, a quantit.y of water for a beneficial use;

(b) in the case of a public agency/ Lo reserve water in

accordance with 85-2-315 ;

(c) in the case of the department of fish, wildlife, and

parks, to change an approprlatj-on right. to instream flow to

protect, maintain, or enhance streamflows to benefit the fishery

resource in accordance with 85-2-436;

(d) in the case of the United States department of

agriculture, forest service:

(i) instream flows and in situ use of water created in

WPIC
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(il) to change an appropriation right to divert or withdraw

water under subsection (f ) (a) to inst.ream fl-ow to protecL,

maintain, or enhance streamflows in accordance with 85-2-320;

(e) temporary changes or leases for instream flow to

maintain or enhance instream fl-ow to benefit the fishery resource

in accordance wit.h 85-2-408;

(f) a use of water for aquifer recharge or mitigationi or
(g) a use of water for an aquifer storage and recovery

project as provided in 85-2-368.

(2) "Aquj-fer recharge" means either the controlled

subsurface addition of water directly to the aquifer or

cont.roll-ed applicaLion of water to the ground surface for the

purpose of replenishing t.he aquifer to offset adverse effects

resulting from net depletion of surface water.

(3) "Aquifer storage and recovery projectrr means a project

invol-ving the use of an aquifer to temporarily store water

through various means, including but not limited to injection,

surface spreading and infiltration, drain fields, or another

department-approved method. The stored wat.er may be either pumped

from the injection well or other wel-l-s for beneficial use or

al-l-owed to naturally drain away f or a benef icial use.

(4 ) "Benef icial use " , unless otherwise provj-ded, means:

(a) a use of water for the benefit of the appropriator,

olher persons, or the public, including but not limited t.o

agricultural, stock water, domestic, fish and wildl-ife,

industrial, irrigation, mining, munici-pal, power, and
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recreational uses;

(b) a use of water appropriated by the department for the

sLate water leasing program under 85-2-141 and of water l-eased

under a valid l-ease issued by the depart.ment under 85-2-L4I;

(c) a use of water by the department of fish, wildlife, and

parks through a change in an appropriation right for insLream

flow to protect, maintain, or enhance streamflows to benefit the

fishery resource authorized under 85*2-436;

(d) a use of water through a temporary change in

appropriation right or lease to enhance instream flow to benefit.

the fishery resource in accordance with 85-2-408;

(e) a use of water for aquifer recharge or mitigation; or

(f) a use of water for an aquifer storage and recovery

^*^-r ^^F ^^ **^vided in B5-2-368.yrvJsuL qD [/luvfuEu rlf oJ-z-Joo.

(5) "Certificaterr means a cerLificate of water right. issued

by the department.

(6) "Change in appropriation righttt means a change in the

place of diversion, Lhe place of use, the purpose of use, or the

nl:no nf cJ-nra----*ge.
(7) "Combined appropriation" means an appropriation of water

from the same source bv two or more wells or developed sprinqs on

a tract of record as defined by 76-3-103 in exisLence on lthe

effective date of this actl or created throuch subdivision after

fthe effective date of t.his act.l for anv beneficial use except

stock water.

++l_9I "Commissionrl

commission provided for in

means the fish, wil-dl-ife, and parks

2-L5-3402.
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{+llJ) "Correct and compleLe" means t.hat the information

required to be submitted conforms to the standard of substantial

credj-bl-e information and t.hat all of the necessary parts of the

form requiring t.he information have been filled in wi-t.h the

required information for the department to begin evaluating the

inf ormati.on.

++lf_L| 'rDeclarat.ion" means the declaration of an existing

right filed with the department under secLion 8, Chapter 452,

Laws of 1973.

{++f-f,!L| "Departmentt' means the department of natural

resources and conservat.ion provided for in Title 2, chapter 15,

part 33.

1i+fl12) 'lDeveloped spring" means any arlificial opening or

excavation in the ground, however made, including any physical

alteration at the point of discharge regardless of whether it

results in any increase in the yield of ground water, from which

ground water is sought or can be obtained or through which it

flows under natural pressures or is artificially withdrawn.

fi*f113) ,'Existing rightt' or "existing water rightrr means a

right to t.he use of waLer that would be protected under the law

as it existed prior to July 1-, L973. The term includes federal

non-fndian and Indian reserved water rights created under federal

law and water rights created under state law.

{J3l(14) "Ground water' means any waLer that. i-s beneath the

ground surface.

fi-+f (15-L "LaLe c]aim" means a claim to an existing right

forfeited pursuanL to the conclusive presumption of abandonment

LC 8000
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unoer 65-z-226.

+15|115) "Mitigation, means the reallocation of surface

r^r:iar n r drnttnri r^r:tar f hrnrrnl-, r ^lr=nna -i - annrnnri :f i an ri ahi- ArwqLs! v! Yrvurru waLE! LrrtuuYIl d utrq.rlyE Jrt q}/I/rvy!fqLavrr !lYrru vI

other means that does not result in surface water beinq

introduced into an aquifer through aquifer recharge to offset

adverse effects resulting from net depletion of surface water-

{*4117) "Municipality" means an incorporated city or town

organized and incorporated under Title 7 , chapter 2.

1+7|11-gI "Permitrr means the permit to appropriate issued by

the departmenL under 85-2-301- through 85-2-303 and 85-2-306

f hrotrcrh R5-2-?14.

*fef(I9) ilPersonn means an\.-/..g

narl_ narahin nnrnnr={- inn of r*-a
I/qrLrrs!Drrry, uv!yv!qLrulrr DLqLs

the United States or any agency

individual, association,

agency, political subdivision,

of the United States, or any

oLher entity.

{+}|12-LL (a) "Politica] subdivision" means any county,

incorporated city or town, public corporation, or district

created pursuant Lo state law or other public body of t.he state

empowered to appropriaLe water.

(b) The term does noL mean a privat.e corporation,

a qqnci al- i nn ^sevvvrselvtr, -r group.

€O-ll21I "salvagerr means to make water available for

beneficial- use from an existing valid appropriation through

applicat.ion of water-saving methods.

12++122L "State water reservatj-on" means a waLer right

created under state 1aw af ter July 1, 1973 , t.hat reserves wat.er

for'exist.inq or future beneficial uses or that maintains a

LC 8000
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minimum fl-ow, l-evel-, or quality of water throughout the year or

aL periods or for defined lengths of time.

122+J23) "substantial credible informatj-on" means probable,

believable facts sufficient to support a reasonable legal theory

upon which the deparlment should proceed with the action

requested by the person providing the information.

+23+PiI "Waste" means Lhe unreasonable loss of waLer

through the design or negligent operation of an appropriation or

water dist.ribution facility or the application of water to

anyt.hing but a benef icial use.

+2++J25LrrWater" means all water of the state, surface and

subsurface, regardless of its character or manner of occurrence,

including but noL limited t.o geothermal water, diffuse surface

wat.er, and sewage ef f luent.

+25+125) 'tWater divisionrr means a drainage basin as defined

in 3-7 -L02.

12tJ2J) 'rWater judge, means a judge as provided for in

Title 3, chapter 7.

1#YJ2SI "Water master'r means a master as provided for in

Title 3, chapter 7.

+28+J29I rtWaLercourserr means any naturally occurring stream

or river from which waler is divert.ed for beneficial uses. It

does not include ditches, culverts, or other constructed

waterways.

129+13_L| "We.lI" means any artificial opening or excavaLion

in the ground, however made, by which ground water is sought or

can be obtained or through which it flows under natural- pressures

LC 8000
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Section 2. Section 85-2-306, MCA, is amended Lo r€ad:

rr85-2-306. Exceptions to permit requirements. (1) (a)

Except as provided in subsection (1) (b), ground wat.er may be

appropriated only by a person who has a possessory interesL in
l-ho nranortrr.'here the water is |o lre nrrf to beneficial uSe and

exclusive property rights in the ground water development works

(b) If another person has right.s in the ground water

development works, water may be appropriated with the written

consent of the person with Lhose property rights or, if the

ground water development works are on national- forest system

lands, wiLh any prior written special- use authorization required

by federal law to occupy, use, or traverse nationaf forest system

lands for t.he purpose of diversion, impoundment, storage,

transportation, withdrawal-, use, or dist.ribution of waLer under

the certificate.

(c) If the person does not have a possessory interest in

the real- property from which the ground water may be

approprialed, the person shal1 provide to the owner of the real-

property written-notification of the works and the person's

infonf f n rnnrspriate ground water from the workS. The writ.t.en

notification must be provided to the landowner at least 30 days

prior to constructing any associated works or, if no ne\d or

expanded works are proposed, 30 days prior to appropriating t.he

LC 8000
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water. The written notification under this subsection is a notice

requirement only and does noL create an easement in or over thre

real property where the ground water development works are

l-ocated.

(2) Inside the boundaries of a controlled ground water

area, ground water may be appropriated only:

(a) according to a permit received pursuant to 85-2-508; or
(b) according Lo the requirements of a rule promulgated

pursuant to 85-2-506.

(3) (a) (i) Except as provided in subsect.ion (3) (a) (ii),

outside the boundaries of a conLrolled ground water area, a

permit is not required before appropriating ground water by means

of a well- or developed spring:

(A) with a maximum appropriation of 35 gallons a minute or
'lacq nat- tn exceed 10 acre-feet a year, except t.hat a combined

annr.lnri ef i on

d€vebpe#spri:::rgs exceeding this limitation requires a permit; or
(B) when the appropriation is made by a local government.al

fire agency organized under Title '7, chapter 33, and the

appropriation is used only for emergency fire protect.ion, which

may i-ncJ-ude enclosed storage.

(ii) out.side the boundaries of a controlled ground water

area, a permit is not required before appropriating ground water

by means of a welL or developed spring with a maximum

appropriation of 350 gallons a minute or l-ess for use in

nonconsumptive geothermal heating or cooling exchange

applications if all of the water extracted is returned without

LC 8000
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rlal:rz fn l-ho c:---- -ame source aquifer and if the distance between t}.e

extraction wel-1 and both the nearest existing well and the

hydraulically connected surface waters is more than twice the

distance between the extraction weIl and the iniection well-.

(b) (i) Within 50 days of completion of the well- or

developed spring and appropriat.ion of t.he ground waLer for

beneficial use, the appropriator shall file a notice of

nnmnl ol_ i nn wi f lr l- ha rlanarf monl- ^n : f nrm nrnrri rlarl hrz f ho

donari-mant- t-hrnttcrh 'i fs offic,eS.

(ii) Upon receipt of the notice, t.he department shall review

the notice and may, before issuing a certificate of water right,

return a defective notice for correction or completion, together

with the reasons for ret.urninq it. A notice does noL l-ose

nrinril-rr rrf fi'linn hanrttco nf defeCts if the nOtiCe iS COrreCLed,

compleLed, and refiled with the department within 30 days of

notification of defects or within a further time as the

depart.ment. may allow, not to exceed 5 months.

(iii) ff a notice is not corrected and completed within the

time al-lowed, the priority date of appropriation is the date of

refiling a correct and complete noLice with the deparLment.

(c) A certificate of water right. may not be issued until a

correct and compfete notice has been filed with the department,

including proof of landowner notification or a written federal

special use authorization as necessary under subsection (1). The

original of the certificaLe must be senL to the appropriator. The

department shall keep a copy of the certificate in its office in

Helena. The date of filing of the notice of completion is the

LC 8000
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date of priority of the ri-ght.

(4) An appropriator of ground water by means of a well or

developed spring first put to beneficial use between January 1,

L962, andJuly 1, 1973, who did not file a notice of completion,

as required by laws in force prior to Apri). 14, 1981, wit.h the

county cLerk and recorder shall file a notice of completion, as

provided in subsection (3), with the department to perfect the

waLer right. The filing of a claim pursuant to 85-2-22I is

sufficient notice of completion under this subsection. The

priority dat.e of the appropriation is the date of the filing of a

notice, as provided in subsection (3), or t.he date of the f iling

of the cl-aim of existing water right.

(5) An appropri-ation under subsection (4) is an existing

right., and a permit is not required. However, the department

shall acknowl-edge the receipt of a correct and complet.e filing of

a notice of completion, except that for an appropriation of 35

gatlons a minute or less, not to exceed 10 acre-feet a year, the

department shalt issue a certificat.e of water right. If a

certificate is issued under this section/ a certificate need not

be issued under the adjudlcation proceedings provided for in

8s-2-236.

(6) A permit is not required before construcLing an

impoundment or pit and appropriating water for use by livestock

(a) the maximum capacity of the impoundment or pit is less

than 15 acre-feet;

(b) t.he appropriation is less than 30 acre-feet a year;

10 LC 8000
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(c) the appropriation is from a source other than a
neronnirl fl^r.,- ---"",ing sLream; and

(d) the impoundment or pit is t.o be constructed on and will
be accessible to a parcel of l-and that is owned or under the

control of Lhe applicant and that is 40 acres or larger.
(7) (a) Within 60 days aft.er construct.ing an impoundment or

n.i I l- hc annr6^-i -r^- ^L^'l -t annlrr f ar e norm.i | 2q nracnrihori l-..,yLu t urrE ql/yrvy! rqLur DIIS.I_L d!J[/_Ly I(JI d IJc*.,.r epv! flsu J_ry

this part. Subject to subsection (7) (b), upon receipt of a

correct and complete application for a stock water provisional

permit, t.he department shall automatically j-ssue a provisional

permit. If the department determines after a hearing that the

rights of other appropriators have been or wilt be adversely
r€f anl-arl -i i- m:\/ rar/nlro 1' ho nermi | .)r rc.fll.i re l-he nCrmi Itee tOs!lvvevs, !evvJ\s urfs !/strrrf,u vr tg\{uM urrs ygrlrrrL

modify t.he impoundment or pit and may then make t.he permit

subject Lo Lerms, conditions, restrict.ions, or limitations Lhat

it considers necessary to protect. the rights of other

appropriators.

(b) ff the impoundment or pit is on national forest system

l-ands, do application is not. correct and complete under t.his

seclion until the applicant has submitted proof of any written

special use authorizat.ion required by federal 1aw to occupy, use,

or t.raverse national forest system lands for the purpose of

diversion, impoundment, storage, transportaLion, withdrawal

or distribution of water under the permit.

(8) A person may also appropriate water without applying

for or prior to receiwing a permit under rules adopted by the

department under 85-2- 113. "

l1 LC 8000
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Section 3. Section 85-2-506, MCA, is amended to r€o.d:

'r85-2-505. Controlled ground water areas designation or

modification. (1) The department may by rul-e designate or modify

permanent or temporary control-l-ed ground waLer areas as provided

in t.his part. The rule for each controfled ground water area must

designate the boundaries of the controlled ground water area.

(2) The rulemaking process for designation or modification

of a controlled ground water area may be initiated by:

(a) the department;

(b) submissj-on of a correct. and complete petition from a

state or local- public health agency for identified public health

risks; or

(c) submission of a correct and complete petition:

(1) by a munici-paIity, county, conservation district, or

Iocal waLer quality district. formed under Title 7 , chapter 13,

n:rf 4q. .\r
LJ 

'

(ii) signed by at least one-third of the water right holders

in a proposed controlled ground water area.

(3) (a) A correct. and complete petition must:

(i) be in a form prescribed by the department and must

contain analysis prepared by a hydrogeologist, a qualified

L2 LC 8000
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scientist, or a qualif ied l-icensed prof essional- engineer

concl-uding that. one or more of the crit.eria provided in
qrrhqoct i nn 1C \ :ra mof . rnri\r t

(ii) describe proposed measures, rf any, to mitigate effects

of the criteria identified in subsecti-on (5) that are alleged in

the petiLion.

(b) When [he department proposes a ru]-e pursuant to this

sect.ion, the place for the hearing must be within or as close as

practical t.o the proposed or existing controlled ground water

area.

(c) (i) The department shal-l notify the petitioner
rlofonic in . ^etition wit.hin l-80 days. ff the department

notify the petitioner of any defects within 180 days, the

petition must be treated as correct and complete.

^€u! qLly

does not

(ii) A petition that is not made correct and compleLe within

90 days from the date of notification by the department of any

defect. is terminated.

(4) (a) Within 50 days after a petition is determined to be

correct and compfete, the department shal-l:

(i) deny in writ.ing the petition in whole or in part,

stating the reasons for denial;

(ii) inform the petitioner that t.he department wil-I study

the information presenLed in the petition for a period not to

exceed 90 days before denying or proceeding wit.h the petition; or

(iii) initiate rulemaking proceedings in accordance with
rFi | '1 a a nh =nl- 67 4 narl ?LLVLC Zt UIIAPUeT =t I/q!u J.

(b) Failure of the department Lo act under subsection

IJ LC 8000
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(4) (a) does not mandate thaL t.he department grant the pet.ition

for rulemaking.

(c) In addition to the notice requirements of Title 2,

chapter 4, parts 1 through 4, the departmenL shall provide public

notice of the rulemaking hearing by:

(i) publishing a notice at least once each week for 3

successive weeks, with the first notice not less t.han 30 days

before t.he date of t.he hearing in a newspaper of general

circulation in the county or countj-es in which the proposed

controlled ground waLer area is located;

(ii) serving by mail a copy of the notice, not less than 30

days before the hearing, upon each person or public agency known

from an examination of the records of the department to be a

water right holder with a diversion within the proposed

controlled ground water area, al-l landowners of record within the

proposed controfled ground water area, and each well driller

licensed in Montana whose address is within any county in which

any part of the proposed controlled ground water area is located;

and

(iii) serving by mail a copy of the notice upon any other

person or state or federal agency that. the deparLment feels may

be interested in or affected by the proposed designation or

modification of a controlfed ground water area.

(d) The notice under subsection (a) (c) must inc]ude a

summary of the basis f or the proposed rul-e. Publ-ication and

mailing of t.he notice as prescribed in this section, when

completed, is considered to be sufficient notice of t.he hearing

L4 LC 8000
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Lo all- i-nterested nersons.

(5) The Except as provided in subsection (6), the

department may designate a permanent controlled ground waler area

by rule if it finds by a preponderance of the evidence thaL any

of t.he foll-owing criteria have been met and cannoL be

appropriately mitigated :

(a) current or projected reductions of recharge to the

aquifer or aquifers in the proposed controlled. ground waLer area

will cause ground water levels to decline t.o the extent that

water right. holders cannot reasonably exercise their water

rlgincS t

(b) current or projected ground water withdrawals from the

aquifer or aquifers in the proposed controlled ground water area

have reduced or will reduce qround water ]evels or surface water

availabilit.y necessary for water right hol-ders to reasonably

exercise their water riqhts;
(c) current or projected ground water wit.hdrawals from the

aquifer or aquifers in t.he proposed controlled ground water area

have induced or alLered or will induce or alter contaminant

mi-gration exceeding relevant waLer quality standards;

(d) current or projected ground water withdrawals from the

aquifer or aquifers in the proposed controlled ground water area

have impaired or wil-l impair ground water quality necessary for

water right hol-ders to reasonably exercise their waLer rights

based on relevant waLer quality standards;

(e) ground water within the proposed conLrofled ground

water area is not suited for beneficial use; or

15 LC BOOO
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(f) public health, safety, or welfare is or will become at

risk
(6) (a) The department shall- desiqnate as controll-ed qround

water areas specific watersheds wit.hin counties that:

(i ) I ie at feast in oart within basins closed pursuant to

85-2-319, 85-2-321, 85-2-330, 85-2-336, 85-2-34L, 85-2-343, or

85-2-344;

(ii) had a popul-ation of at least 40,000 residents as

reporLed by the most recent census; and

(iii\ increased in popu]ation at ]easL 10% from the census

10 vears prior to the mogt recent census.

(b) For watersheds designated as controlfed qround water

areas pursuant to subsection (5) (a), the department shall adopt

rules that affow for new appropriations provided that water riqht

holders can reasonabfy exercise their water riqhts. The rules

must incl-ude establishment of an exchanqe for mitiqation water.

+6fl_1| (a) Tf the department finds that sufficient facts

are not avai1able to designat.e a permanent controlled ground

water area, it may designate by rule a temporary controlled

ground waLer area to all-ow studies to obtain the facts needed to

determine whether or not it is appropriate Lo designate a

permanent controlled ground waLer area. The department shall set

t.he length of time that t.he temporaty contro}led ground water

area will be in effect. Subject. to subsection fA)-s (7) (c), t.he

term of a temporary controlled ground waler area may be ext.ended

by rule.
(b) A temporary conrrolled ground water area designation is

_LO LC 8000
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for fhe nttrnoso nf ci-rrdrr rnri CannOt inCIUde Lhe COntfOf

provisions provided in subsection fu|-1ill, other than measurement

waLer quality testing, and reporting requj_rements.

(c) A temporary controlled ground water area designation

may not exceed a total of 5 years, including any extensions.

(d) Prior to expirat.ion of a temporary cont.rolled ground

vlaf or aro: J- hc danrr|- manl- marr amonrl Ar ranoal l- ho rrrl o, urru u(rturtL rtrqJ qlltgllu v! ! E[/Eqr urlg ! uru

establ-ishing the temporary control-led ground water area or may

designate a permanent controlled ground water area t.hrough the

rulemaking process under this secti-on.

(e) SLudies for temporary controll-ed ground water areas may

be considered for funding under the renewable resource grant. and

loan program in Title 85, chapter 1, part 6.

(f) ff there is a ground water investigation program within
f.he Lrrlrealr . f he orouncl water ^-'.^hts ^tsperi ncr cnmmi 1-f eeerre vu!uqu, Lrrs Y!vullu wqLE! di'JE:>SlltcllL >LgE! f,lIY uurtturluL

establ-ished by 2-L5-I523 shal1 consider temporary conLrolled

ground water areas for study.

++l-L| A control-led ground water area may include but is

not limited to the foll-owing control provisions:

(a) a provision cLosing the controlled ground water area to

further appropriation of ground water;

(b) a provision restricting the developmenL of future

ground water appropriations in the controll-ed ground water area

by flow, vol-ume, purpose, aquifer, depth, water temperature,

water q-uality, Aensity, or other criteria that the deparLmenL

determines necessar!;

(c) a provision requiring measurement of future ground
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wat.er or surface water appropriations;

(d) a provision requiring the filing of notice on l-and

records within the boundary of a permanent controlled ground

water area to inform prospective holders of an interesL in the

property of the existence of a permanent conLrolled ground water

area. Not.ice of the desiqnaLion must be removed or modified as

necessary to accurately reflect modificat.ion or repeal of a

permanenL designation within eo days.

(e) a provision for well- spacing requi-rements, welI

construction constraints, and prior departmenL approval before

well drilling, unless the well- is regulated pursuant to Title 82,

nhanl-or 1 1
LL'

(f) a provision for mitigation of ground water withdrawals;

(g) a provision for water quality t.est.ing;

(h) a provision for data reporting to the departmenl; and

(i) other conLrol provisions that the depart.ment determines

are appropriate and adopts through rulemaking. "

{tnternaL References to 85-2-506:
85-2-305 x 85-2-508 x 85-2-523x B5-2-524x
B5-2-524 x 85-20-7007x 85-20-J.00x B5-20-7007x \

NEW SECTION. Section 4. {stsandard} Effective dates. (1)

Except as provided in subsection (2) , [this actJ is effective on

passage and approval.

(2) lsection 3] is effective October 1, 20L3.

- END

{wa*e : Joe P. Kolman
Tj-t.Ie : Research Analyst
Agency: LSD
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